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Introduction

Parties that share a common legal interest
may find it advantageous to coordinate their
efforts and share information, including
attorney-client privileged communications.
For example, co-plaintiffs or co-defendants
in a lawsuit may want to work collaborative-
ly to conduct factual investigations, perform
legal research, and develop legal strategies.
Parties considering a merger may want to
share analyses regarding pending or future
litigation. A potential purchaser of intellectu-
al property may request that the seller furnish
a copy of a privileged intellectual-property
opinion. However, each of these scenarios
presents a significant risk: the possibility that
the disclosure of privileged communications
will result in the waiver of the attorney-client
privilege.! Further, the waiver likely extends
not only to the communications disclosed,
but to all privileged communications on the
same subject matter.?

Under the right circumstances, the com-
mon-interest privilege provides an exception
to the waiver rule. When privileged commu-
nications are disclosed to a party sharing a
common legal interest, and the disclosure is
in furtherance of the common interest, the
common-interest privilege generally pre-
serves the right to assert the underlying privi-
lege against other parties. Unfortunately,
common-interest privilege law is “compli-
cated and contradictory.”? As a threshold
matter, while there is little question that co-
defendants may invoke the common-interest
privilege upon satisfying its requirements,
the status of the privilege is far less certain
outside of actual or imminent litigation. Be-
yond this, nuances in the law and differences
across jurisdictions raise the risk that a par-
ty’s reliance on the common-interest privi-
lege will result in a waiver.

To mitigate the risk of a waiver, parties
that intend to invoke the common-interest
privilege often enter into a “joint defense” or
“common interest” agreement.* If done well,
a common-interest agreement establishes the

foundational facts to assert the common-in-
terest privilege and protects a party against
waiver. Done poorly, the agreement can lead
not only to waiver of the underlying attor-
ney-client privilege, but also to unintended
attorney-client relationships, conflicts of in-
terest, expanded malpractice exposure, and
the inability to extricate yourself or remove
an uncooperative party from a group, among
other things.

In this article, we discuss the require-
ments for invoking the common-interest
privilege, pitfalls and potential problems,
and provisions that counsel should consider
including in a common-interest agreement.

Ordinary Common-Interest
Scenario

An ordinary common-interest scenario arises
when parties that are each represented by
their own counsel wish to share privileged
communications, as depicted in Figure A.

Figure A

Lawyer A Lawyer B Lawyer C

| |
Client A Client B Client C

In this scenario, can Lawyer A disclose privi-
leged communications between Lawyer A
and Client A to Lawyer B without waiving
the privilege? Ordinarily, such disclosure
would result in a waiver, destroying Cli-
ent A’s ability to assert the privilege against
other parties. But if the common-interest
privilege applies, it provides an exception to
the general waiver rule.

The Distinct Co-Client Scenario

Some of the confusion regarding the scope
and applicability of the common-interest
privilege is due to the failure to distinguish
it from the co-client privilege.” The co-client
privilege applies where one lawyer repre-
sents multiple clients, as depicted in Figure
B.

*We would like to recognize the contributions of Matthew P. Allen, Kevin A. Fanning, and Richard E. Zuckerman, each of whom, with
Daniel W. Linna Jr., was a presenter at the Commercial Litigation Committee’s webinar on Joint Defense Agreements on May 31, 2011.
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The co-client privilege generally protects
communications between the Lawyer and
Client A that are disclosed to Client B or Cli-
ent C.° The focus of this article is scenarios
where each client has its own counsel. The
potentially applicable privilege in those sce-
narios is the common-interest privilege.

What is a Common-Interest
Agreement?

A common-interest agreement is essentially
an agreement to assert and preserve the com-
mon-interest privilege. Generally, it is:

1. anagreement amongst persons shar-
ing a common legal interest that;

2. information protected by the attor-
ney-client privilege or work-product
doctrine;

3. that is communicated in the pres-
ence of, or shared amongst them;

4. will not result in a waiver of those
protections.

Common-Interest Privilege
Requirements

Generally speaking, a party invoking the
common-interest privilege has the burden of
showing;:

1. an underlying privilege such as the
attorney-client privilege protects the
communication;

2. the parties disclosed the communi-
cation at a time when they shared a
common interest;

3. the parties shared the communica-
tion in furtherance of the common
interest; and

4. the parties have not waived the priv-
ilege.”

A significant problem for parties that intend
to rely on the common-interest privilege,
however, is that there is a lack of uniform
law.? Indeed, as the federal district court for
the Eastern District of Michigan observed,
“[t]he law on the so-called common interest
privilege or joint defense privilege is compli-
cated and contradictory.””

Because the law varies greatly across ju-
risdictions, it is extremely important that
practitioners research the specific law of the
jurisdiction that governs any potential asser-
tion of the common-interest privilege. Below,

we summarize three Michigan cases that ap-
ply the common-interest privilege —one ap-
plying Michigan law, the other two applying
federal common law." Following these case
summaries, we discuss common issues that
arise when determining the scope of the com-
mon-interest privilege.

Michigan Courts’ Application of
the Common-Interest Privilege

There appear to be no publically available
Michigan state-court opinions addressing
the availability of the common-interest privi-
lege under Michigan law."" When presented
with this issue, the federal district court for
the Eastern District of Michigan held that
the Michigan Supreme Court would adopt
a narrow version of the common-interest
privilege.”? This court has also recognized
the common-interest privilege when apply-
ing federal common law in federal-question
cases."”

State Farm v Hawkins — Common-Interest
Privilege Under Michigan Law

In State Farm Mut Auto Ins Co v Hawkins, the
federal district court for the Eastern District
of Michigan held that the Michigan Supreme
Court would likely adopt a narrow version
of the common-interest privilege. In Hawkins,
the plaintiff sued the defendant for fraudu-
lently claiming reimbursement for health-
care services that she never provided.” The
plaintiff issued subpoenas to the defendant’s
former law firm and to an attorney with-
in that law firm.® Among the documents
requested were communications between
the attorney and the defendant’s new attor-
ney.”> The attorney asserted a common-
interest “arrangement” between the defen-
dant’s former law firm and the defendant,
and refused to produce the documents.”” The
attorney argued that the firm and the defen-
dant shared a common interest because the
plaintiff had suggested that the firm may
have played a role in the defendant’s fraud.'

The court’s first task was to determine
whether Michigan law recognized the com-
mon-interest privilege.” The court held that
“[t]he wide acceptance of [the] common inter-
est exception, and the absence of its rejection,
suggests that the Michigan Supreme Court
would recognize it.”? But given “Michigan’s
clear directive to construe the attorney-client
privilege narrowly,” the court held that “the
Michigan Supreme Court would likely adopt
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the narrow version of the common interest
privilege as described in the Restatement.”*
The court cited Restatement § 76:
If two or more clients with a common
interest in a litigated or nonlitigated
matter are represented by separate
lawyers and they agree to exchange
information concerning the matter, a
communication of any such client that
otherwise qualifies as privileged under
§§ 68-72 that relates to the matter is
privileged as against third persons.
Any such client may invoke the privi-
lege, unless it has been waived by the
client who made the communication.?
“Under the Restatement,” the court held:
[P]rivileged communications between
an attorney and client are not waived
when they are revealed to an allied
lawyer, provided that the person
asserting the privilege shows that the
attorney-client privilege applied to the
underlying attorney-client commu-
nication.... [The] other requirements
must [also] be met, e.g., the commu-
nication must be related to a common
litigation interest.?
The court also held that, under the Restate-
ment, the common-interest privilege applies
to both actual and potential litigants.*
Applying this standard, the court held
that the firm (represented by the attorney
within the firm who had received the sub-
poena) and the defendant (represented by
her new counsel) could participate in a com-
mon-interest arrangement.” The attorney for
the firm communicated with the attorney
for the defendant in an effort to address the
firm’s potential liability to the plaintiff with
regard to defendant’s fraudulent acts. Thus,
the court held that “the attorneys were repre-
senting clients with a common litigation in-
terest.”? But the court also held that the com-
mon-interest privilege “may only be claimed
if the communications are being shared be-
tween the clients” attorneys.”? Therefore, the
court ordered the production of an updated
privilege log and held that only communica-
tions made by the firm’s attorneys or agents
of the firm’s attorneys to the defendant’s new
counsel could be withheld under the com-
mon-interest privilege.”

Dura Global v Magna — Common-Interest
Privilege Under Federal Common Law

In Dura Global, Techs, Inc v Magna Donnelly
Corp, the Eastern District of Michigan, apply-

ing federal common law, held that an auto
supplier had properly invoked the common-
interest privilege and had not waived the
attorney-client privilege when it disclosed
patent opinion letters to its OEM customer.®
Magna’s patent counsel had disclosed two
opinion letters to Toyota’s intellectual prop-
erty counsel.’® The opinion letters related to
two patents held by Dura and a window that
Magna had proposed for Toyota.? Magna
later agreed to indemnify Toyota for claims
by Dura related to Toyota’s use of Magna's
window.»

Dura subsequently sued Magna for pat-
ent infringement and misappropriation of
trade secrets. Dura issued a subpoena to
nonparty Toyota, and Toyota produced the
opinion letters to Dura, allegedly without
notifying Magna.* Dura argued that Magna,
by disclosing the opinion letters to Toyota,
waived the attorney-client privilege as to the
subject matter of communications between
Magna and Toyota.”” The court disagreed.

The court, unable to find controlling
Sixth Circuit authority, decided the issues
as it believed the Sixth Circuit would.” The
court recited a statement of the common-in-
terest privilege to which it stated the “parties
agree.”

The parties agree that the common

interest privilege permits the disclo-

sure of privileged communication
without waiving the privilege, provid-

ed that the parties have ““an identical

legal interest with respect to the sub-

ject matter of the communication.””?

The court noted that, if the privilege survived
disclosure to Toyota, “the later unauthorized
disclosure by Toyota to [Dura] did not waive
that privilege.”* The “privileged status of
communications falling within the common
interest doctrine cannot be waived without
the consent of all of the parties.”»

The court rejected Dura’s argument that
Magna and Toyota were negotiating a busi-
ness strategy, not formulating a common le-
gal strategy. First, the court noted the steps
Magna took to ensure the confidentiality of
the opinion letters. Magna had (1) marked
the opinion letters and a cover letter “confi-
dential and privileged,” (2) asked for confi-
dentiality concurrently with the disclosure,
(3) stated in the cover letter that sharing of
the opinion was “strictly on the basis of a
joint defense privilege,” and (4) requested in
the cover letter that Toyota contact Magna
if the need arises for Toyota to disclose the

[Ulnder the
Restatement,
the common-
interest
privilege
applies to
both actual
and potential
litigants.
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opinion to a third party.” Additionally, the
communications were between intellectual
property lawyers, not non-attorney employ-
ees.”? The court held that Magna’s counsel
could reasonably expect Toyota’s counsel to
maintain the confidentiality of the opinion
letters.® The court held that these steps, even
if Magna could have taken more, were suffi-
cient to prevent waiver of the privilege.*

Second, the court found that the disclo-
sures were made in connection with a com-
mon legal strategy, not merely a “joint com-
mercial venture.”” The court distinguished
Libbey Glass,* a case where disclosure was
made by and to non-attorney employees
who “had concerns” about legal issues, but
did not understand the significance of main-
taining the confidentiality of legal opinions.
In contrast, the communications between
counsel for Magna and Toyota dealt exclu-
sively with legal issues relating to Toyota’s
purchase of windows, not business matters.”
Additionally, the parties’ correspondence
about the indemnification agreement, the
court held, showed that the disclosure of the
opinion letters was due to a common legal
interest: avoiding any liability for Magna’s
window infringing upon Dura’s patents.®
The court concluded that, although there was
some overlap between the legal issues and
the larger business venture between the par-
ties, that overlap did not “negate the effect of
the legal interest in establishing a communi-
ty of interest.”* Finally, the court stated that
“[t]he weight of authority holds that litiga-
tion need not be actual or imminent for com-
munications to be within the common-inter-
est doctrine.”® Accordingly, the court upheld
Magna’s claim of the common-interest privi-
lege.

Cozzens v City of Lincoln Park — Common-
Interest Privilege Under Federal Common
Law

In Cozzens v City of Lincoln Park, the court, cit-
ing federal law, rejected a nonparty’s reliance
on the common-interest privilege after he
had disclosed privileged communications to
another nonparty who had only a pecuniary
interest in the outcome of a different lawsuit.

Cozzens began as a constitutional chal-
lenge to a city ordinance.” After the defen-
dants were awarded summary judgment,
they moved for sanctions against certain of
the plaintiffs and nonparties and their respec-
tive attorneys.” In response to a subpoena is-
sued by the plaintiffs, nonparty Bednarski in-

voked the attorney-client and common-inter-
est privileges for documents that had previ-
ously been disclosed to nonparty Seagraves.”
The communications largely consisted of
communications between Bednarski and his
counsel, on which Seagraves was copied,
and some communications from Bednarski’s
counsel to Seagraves.* Bednarski and his
counsel argued that the “common interest”
linking Bednarski and Seagraves to the com-
munications with Bednarski’s counsel was a
state-court lawsuit to which Bednarski was
a party and for which Seagraves was paying
Bednarski’s legal fees.” But Seagraves’ only
interest in the state-court lawsuit was that
the lawsuit represented a potential source of
funds that Bednarski could use to pay a loan
Seagraves had made to Bednarski.*

The court held that there was “too much
of a disparity in the nature of the interests in
the state court litigation” between Bednarski
and Seagraves.” The court stated that, “[i]n
order to be considered a ‘common interest’
within the meaning of the common interest
doctrine, the interest must be “identical” and
it must be a ‘legal” interest as perhaps con-
trasted to a mere business interest.”** The
court cited Reed v Baxter, in which the Sixth
Circuit held that the common-interest doc-
trine did not apply when a city attorney met
with two city employees to discuss a promo-
tion decision, and two city councilmen at-
tended the meeting.” Because only the city
employees were involved in the underlying
litigation, the Sixth Circuit held there was a
disparity of interest between the employees
and councilmen and therefore the common-
interest doctrine did not apply.® Similarly,
the Cozzens court concluded that Bednarski’s
disclosure to Seagraves resulted in a waiver
of the attorney-client privilege.*

Common Issues When
Determining the Scope of the
Common-interest Privilege

Several key issues emerge when attempting
to determine the circumstances under which
a party may invoke the common-interest
privilege. Below, we generally discuss five of
these issues.®

How Common Must the Interest Be?

Courts across jurisdictions generally require
a common interest that is legal and not solely
commercial.®® Beyond this, courts vary on a
spectrum of requiring (1) mere commonal-
ity of interests, (2) substantially similar legal
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interests, (3) nearly identical legal interests,
or (4) identical legal interests. In some juris-
dictions, courts have recognized the com-
mon-interest privilege in business transac-
tions.* But other courts have refused to find
a common legal interest in business transac-
tions sufficient to invoke the common-inter-
est privilege.

What is required under Michigan law
is not clear. Although whether the parties
shared a common interest was not at issue in
Hawkins, the court adopted the privilege as
described in the Restatement.® Notably, the
Restatement provides that the “common in-
terest...may be either legal, factual, or strate-
gic in character” and that the interests “need
not be entirely congruent.”s But the Hawkins
court also expressly stated that the commu-
nication must be related to a “common litiga-
tion interest.”® Further, the court said it was
adopting a narrow version of the common-
interest privilege given the “narrow scope”
of the attorney-client privilege under Michi-
gan law.® Therefore, Hawkins does not shed
much light on this question.

In both Cozzens and Dura Global, the court,
applying federal common law, held that the
common interest must be identical and legal
as contrasted to a mere business interest.” In
Dura Global, the court upheld the common-
interest privilege because it found that the
disclosure was made in connection with a
common legal strategy, as opposed to a “joint
commercial venture.””!

Must Litigation Be Actual or Imminent?

Some jurisdictions require anticipated or
actual litigation to assert the common-inter-
est privilege. For example, the Fifth Circuit
requires a “palpable” threat of litigation.”
Many jurisdictions, however, recognize the
possibility of a common-interest privilege
before any threat of litigation.”

In Hawkins, the court, applying Michigan
law, looked to the Restatement and applied
the common-interest privilege to “potential
litigants in a case as well as actual litigants.””*
Likewise, in Dura Global, the court, applying
federal common law, recognized that the ma-
jority rule is that litigation need not be actual
or imminent to invoke the common-interest
privilege.”

Which Communications Are Protected?

It is important to know that even in the con-
text of a valid common-interest arrangement
there is uncertainty regarding which com-
munications qualify for protection. Referring

to Figure A above, it is clear that communica-
tions between the lawyers of separate clients
(for example, between Lawyer A and Lawyer
B) are protected.”

It is less clear whether communications
from Client A to Lawyer B would be pro-
tected. Under the Restatement approach,
which Hawkins held the Michigan Supreme
Court would adopt, they would be covered.
Indeed, the Restatement’s comments pro-
vide that “any member of a client set—a cli-
ent, the client’s agent for communication, the
client’s lawyer, and the lawyer’s agent (see
§ 70)—can exchange communications with
members of a similar client set. However, a
communication directly among the clients is
not privileged unless made for the purpose
of communicating with a privileged person
as defined in § 70.”” Nevertheless, Hawkins
states that the common-interest privilege
“may only be claimed if the communications
are being shared between the clients” attor-
neys.”’s

Some of the courts that hold that com-
munications from Client A to Lawyer B are
protected” do so based on finding an implied
attorney-client relationship. Note that such
a finding could cause conflict issues for the
lawyer. In other courts, the answer is unclear,
but it may be that such communications are
not protected.®” Under proposed Federal
Rule of Evidence 503(b)(3) —which has been
incorporated in several states, but not Michi-
gan—the client’s privilege extends to com-
munications “by him or his lawyer to a law-
yer representing another in a matter of com-
mon interest.”#' Thus, a communication from
Client A to Lawyer B would be protected, but
a communication from Lawyer B to Client
A would not. Some courts have suggested,
without reference to Proposed Federal Rule
of Evidence 503(6)(3), that communications
from Lawyer B to Client A might not be pro-
tected.®

It is not clear whether communications
between clients that include their counsel are
protected. Under proposed Federal Rule of
Evidence 503(b)(3) and many court opinions,
such communications would not be protect-
ed. But it would seem that the context of such
communications may make a difference, in-
cluding if the communication can be classi-
fied as one involving or between the clients’
counsel.® In comparison, it is noteworthy
that communications between clients with-
out counsel present are probably not protect-
ed.* As a threshold matter, there may be no

Some
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basis for asserting an underlying privilege.
Notably, the Hawkins court observed that un-
der the Restatement an unrepresented per-
son who is not a lawyer cannot participate in
a common-interest arrangement.” But again,
for most of these scenarios the law is simply
not clear.

Who Can Waive the Privilege?

If an underlying privilege is preserved in a
valid common-interest arrangement, who
can thereafter waive the privilege? Gener-
ally, the privilege is preserved unless all
parties agree to waive the privilege.* Unau-
thorized waiver is generally a waiver only
as to the party committing the unauthorized
disclosure.” Under the Restatement, par-
ticipants to a common-interest arrangement
may unilaterally waive the privilege for their
own communications.® If there is subse-
quent litigation between former parties to a
common-interest agreement, the general rule
is that, absent agreement to the contrary, the
common-interest privilege will not prevent
the parties from using disclosed communi-
cations against each other, but the privilege
will still apply as to third parties.® In Dura
Global, the court, applying federal common
law, held that the common-interest privilege
cannot be waived without the consent of all
parties.”

Is a Writing Required?

Courts generally do not require a writing to
assert the common-interest privilege,” but it
is ordinarily recommended. A writing will
help the parties meet their burden of proving
that an agreement exists, and memorializes
the parties to, terms of, and date of the agree-
ment. Done properly, a writing will make it
clear that all communications were made in
confidence and between only those who are
evidenced as parties to the agreement. The
federal district court for the Western District
of Michigan has said that “[i]n determining
whether the particular facts of a case establish
the existence of an attorney-client relation-
ship in a joint defense situation, the federal
courts rely heavily on the provisions of any
written joint defense agreement establishing
the rights and duties of the parties and their
counsel.””

Potential Pitfalls and Problems

Notwithstanding the potential benefits,
entering into a common-interest arrange-
ment is not without potential pitfalls and
problems. Below are some of the issues that

counsel should consider before entering into
a common-interest arrangement.

e Waiver—The obvious risk of dis-
closing privileged materials in reli-
ance on a common-interest agree-
ment is the possibility of waiving
the privilege. If, for some reason, the
common-interest privilege does not
apply, the underlying attorney-cli-
ent privilege likely has been waived.

e Unintended attorney-client rela-
tionships— Absent adequate safe-
guards, a common-interest agree-
ment could lead to a finding of
unintended attorney-client, implied
attorney-client, fiduciary, or third-
party  beneficiary  relationships
between counsel for one party to
the agreement and the other parties,
which counsel did not intend to rep-
resent.”

e Current, future, and potential con-
flicts — The attorney’s receipt of con-
fidential information from non-client
parties could result in a conflict that
would preclude the attorney and the
attorney’s firm from being adverse
to the non-client party.

e Discoverability—In some jurisdic-
tions, the agreement itself is not con-
sidered privileged. Further, courts
generally require the identification
of group members.”

¢ Reduced freedom to control your
defense —In addition to losing some
control, the parties in a litigation
scenario may need to spend time
resolving strategic differences. This
is especially problematic if one par-
ty’s best strategy (for example, intro-
ducing certain evidence or witness-
es) is detrimental to other parties to
the agreement.

e A co-party may settle without you.

e A co-party may sue you.

e Malpractice exposure—If an attor-
ney for one party to the common-
interest agreement makes a mistake
(for example, failing to timely file a
dispositive motion on behalf of the
group), all of the parties to the com-
mon-interest agreement might pur-
sue a claim, arguing that the attor-
ney owed each of them a duty under
the common-interest agreement.
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Provisions to Consider Including
in a Common-Interest Agreement

Below are some of the provisions that counsel
should consider including in a writing memo-

rializing a common-interest agreement:

A detailed description of the parties’
common legal interest(s).

When the common-interest privilege
arose.

The agreement applies to all infor-
mation, whether written or oral,
shared pursuant to the agreement.

The parties intend for the common-
interest privilege to apply to com-
munications predating the written
agreement. (This, of course, does not
excuse the parties from showing that
the privilege otherwise applies.)

Each party agrees to assert the com-
mon-interest doctrine and all other
applicable privileges when respond-
ing to any discovery request.

Information shared will not be dis-
closed to a third party without the
consent of the party who provided
the information absent court order.

Parties will use information
exchanged only for the purposes
of furthering the parties’” common
interest.

Confidentiality must be maintained
after the lawsuit has ended.

Materials disclosed pursuant to the
agreement may not be used by one
party against another in a legal pro-
ceeding.

Waiver of the common-interest priv-
ilege cannot occur without the con-
sent of all parties.

A party is not prohibited from dis-
closing or otherwise using in any
way information that originated
from that party.

Sharing of information shall not be
the basis for a later attempt to dis-
qualify another party’s lawyer in a
subsequent matter unless the subject
matter is nearly identical.

A process for the return of inadver-
tently produced privileged infor-
mation, including a statement that
inadvertent production does not
waive the privilege.

A definition of the scope and limits
of the parties’ relationship.

A broad advance waiver, providing
that the parties agree that nothing in
the agreement, nor compliance with
the terms of the agreement by any
party, shall be used as a basis to seek
to disqualify the respective counsel
of such party in any future litiga-
tion.”

A clear delineation of each law-

yer’s responsibilities and duties to

avoid, as much as possible, creat-
ing implied attorney-client relation-
ships. State that:

e Each party is represented exclu-
sively by its own attorney, and
no attorney-client relationship
is intended or created (either
express or implied) between any
party and counsel for another
party.

e Actions taken under the agree-
ment are intended solely to ben-
efit the attorney’s individual cli-
ent.

e Nothing in the agreement is
intended to interfere with each
attorney’s obligations to the
attorney’s client.

e The agreement is not intended to
make any party the agent of any
other party for any purpose.

e FEach attorney has performed
thorough conflict checks.

e Each attorney has explained the
agreement to his or her client and
that client has agreed to be bound
by the agreement’s terms.

e The parties and their counsel are
not obligated under any duty to
share information or materials.

A process for removing uncoopera-
tive co-parties that includes a way to
protect all disclosed confidences.
Each party retains the right to inde-
pendently settle, and must provide
prompt notice of any settlement to
the other parties.

Any party may withdraw with
notice to all parties, and upon doing
so must return all confidential infor-
mation it received.

All modifications must be made in a
signed writing.

A merger clause specifying that all

Although
common-
interest
agreements
may result
in lower
litigation
costs and
other
benefits from
information
sharing, they
do not come
without risks.
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agreements are contained in the doc-
ument.”

e Specific performance or injunctive
relief are appropriate remedies to
compel performance of the agree-
ment.

e The writing should be signed by
each attorney and each party.

Conclusion

Although common-interest agreements may
result in lower litigation costs and other ben-
efits through information sharing, these ben-
efits do not come without risks. First, lawyers
must understand the common-interest privi-
lege law in their jurisdiction so that they do
not unduly expose their clients to the risk
of waiving the underlying attorney-client
privilege. Second, lawyers must evaluate
the other parties and counsel with whom the
common interest is shared. A lack of trust
amongst the group members ought to be a
red flag. Additionally, lawyers should care-
fully consider current and potential future
conflicts of interest. Third, in most circum-
stances, lawyers should insist on a written
common-interest agreement with appropri-
ate provisions to protect the lawyer and the
lawyer’s client. Finally, lawyers should care-
fully explain to clients both the benefits and
risks of common-interest agreements.
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