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In Recognition of the 32" Anniversary of the Americans with
Disabilities Act (ADA)

By Daniel S. Elkus

On July 26, 1990, President George H.W. Bush signed the Americans with Disabilities Act (the “ADA”) on the South Lawn of the
White House. During his remarks, President Bush stated: “I now lift my pen to sign this Americans with Disabilities Act and say: Let
the shameful wall of exclusion finally come tumbling down.”

The ADA bans discrimination against individuals with disabilities in employment, communication, transportation, education and
all public and private places open to the general public.? ADA regulations by the Department of Justice recognize the importance of
accessibility of historic structures and require historic structures be brought into ADA compliance to the maximum extent feasible,
while maintaining the property’s historic characteristics.?

Over 30 years after the ADA’s passage, on March 12, 2021, IRS Advice Memorandum 2021-001 stated a taxpayer may add an
ADA-required accessibility ramp to a Certified Historic Structure (“CHS”) to meet the accessibility requirements of the ADA.* The
IRS Chief Counsel stated in AM 2021-001 that making this ADA-required modification would not jeopardize the donor’s charitable
contribution tax deduction for contributing the CHS to charity nor did it violate the tax code’s historic preservation requirements for

CHS of Section 170(h)(4)(B).

The following article, written to coincide with the ADA’s 32" anniversary on July 26, 2022 discusses AM 2021-001 in detail and
its practical impacts supporting greater accessibility of CHS. AM 2021-001 embodies the ADA's intent stating installing the ramp does
not violate the Code’s prohibition on any change to the CHS’s exterior inconsistent with its historical character.

ENDNOTES

1 Remarks of President George H.W. Bush at the Signing of the Americans with Disabilities Act, July 26, 1990, available at: hteps://
www.ada.gov/ghw bush ada remarks.heml. (Website last accessed July 2, 2022.)

2 What is the Americans With Disabilities Act (ADA)?, ADA National Network, available at: https://adata.org/learn-about-ada.
(Website last accessed July 2, 2022.)

28 C.ER. 35.150; 28 C.FR. 35.151; See also 28 C.ER. 36.405.

LR.S. A.M. 2021-001 (March 12, 2021) A CHS is a structure which is either: [1] listed in the National Register of Historic Plac-
es; or [2] located in a Registered Historic District and deemed historically significant by the Secretary of the Interior). See IL.R.C.

§§ 170(h)(4)(C), 170(h)(4)(B).
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IRS Allows Conservation Easement Donors to Add ADA Accessibility
Ramp to Certified Historic Structure

By Daniel S. Elkus

“I now lift my pen to sign this Americans with Disabilities Act and say: Let the shameful wall of
exclusion finally come tumbling down.™

In an Advice Memorandum released March 12, 2021 (“AM 2021-001"), the Internal Revenue Service (the “IRS”) released guid-
ance that further realizes President George H. W. Bush’s vision of inclusiveness under the Americans with Disabilities Act (the “ADA”),
as expressed above, by advising that a taxpayer could add an accessibility ramp to a Certified Historic Structure (“CHS”) in order for
the CHS to comply with the ADA without jeopardizing a charitable contribution for the donation of a facade easement on the CHS.
The IRS advised that such a modification was permissible upkeep of the CHS that did not violate the historic preservation restrictions
of Section 170(h)(4)(B)(i) of the Internal Revenue Code of 1986 (the “Code”), which prohibits changes to the exterior of a historic
structure that are inconsistent with the historical character of the CHS.? Although the Advice Memorandum is not precedential in
nature,’ it does provide a basis for a donor to take a tax reporting position that installing an accessibility ramp — and potentially other
ADA-required modifications - to bring a CHS into compliance with the ADA does not disqualify the donor from claiming a charitable
contribution deduction. The ability to make such modifications in turn will have the benefits of broadening opportunities to increase
ADA accessibility, increasing access to CHS both for individuals with disabilities and others who experience the same or similar access
difficulties, and potentially widening the donor base of CHS contributors. This has been an area of uncertainty without direct guidance
under applicable income tax laws and the IRS has now itself assisted in removing a brick in the wall of exclusion by removing a barrier
to implementing ADA-required accessibility modifications to CHS.

This article first discusses the technical requirements for a taxpayer to obtain a charitable contribution tax deduction for the dona-
tion of a facade easement preserving a CHS to a qualified recipient organization. The article then discusses AM 2021-001 and explains
the legal and public policy considerations that support the conclusions reached therein. Following this discussion, the potential for the
Advice Memorandum to increase charitable contributions of CHS and improve physical ADA accessibility of CHS through this public
policy-driven guidance is addressed.

OvVERVIEW OF THE INCOME TAX DEDUCTION FOR CHARITABLE CONTRIBUTIONS

Section 170 of the Code generally provides that a taxpayer’s contributions of money or property to, among other recipients, a
charitable organization are deductible for federal income tax purposes, subject to certain exceptions and limitations.* One such limita-
tion, Section 170(f)(3), provides that donors are generally prohibited from any deduction with respect to the contribution of a partial
interest in property donated to charity if the partial interest is not in trust, unless a specified exception applies.” The purpose of this
limitation is to prevent a taxpayer from retaining an interest in property donated to a charity while also qualifying for a charitable
contribution deduction. As discussed in greater detail below, there is an exception to the partial interest rules that permits taxpayers to
claim an income tax deduction for the fair market value of a donated partial interest in property that meets the “qualified conservation
contribution” (“QCC”) exception.®

THE QUALIFIED CONSERVATION CONTRIBUTION EXCEPTION

The QCC exception permits a charitable contribution deduction for donations of property that meet the following three require-
ments: (1) the contributed property must be a “qualified real property interest” (“QRPI”),” (2) the donee must be a “qualified organi-

zation” (“QQO”),* and (3) the contribution must be exclusively made and perpetually preserved for “conservation purposes.™

‘WHAT QUALIFIES AS A QUALIFIED REAL PROPERTY INTEREST?

A QRPI includes a restriction granted in perpetuity on the use of real property.”® The restriction is required to be protected in
perpetuity by legally enforceable means, such as recording of the easement deed to prevent the interest in the property being used for
purposes not in compliance with the conservation purposes of the contribution.! The conservation restriction must be in effect when
the property is donated to a QO."
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'WHICH ORGANIZATIONS ARE ELIGIBLE QUALIFIED ORGANIZATIONS?

Only certain entities may qualify as a QO: (1) a governmental unit,' (2) a publicly-supported charitable organization as defined
in Sections 170(b)(1)(A)(vi) or 509(a)(2),' and (3) a supporting organization as described in Section 509(a)(3) that is controlled by a
publicly-supported charitable organization or governmental unit."> The Treasury Regulations additionally specify that in order to meet
the requirements for a QO, such an organization must also operate primarily or substantially for a conservation purpose and have suf-
ficient resources to enforce the restrictions necessary to preserve the historic nature of the contributed property.'®

WhicH CHARITABLE CONTRIBUTIONS MEET THE CONSERVATION PURPOSES REQUIREMENT?

Conservation purposes under Section 170(h)(4)(A)(iv) include, among other items, “the preservation of ... a certified historic
structure [CHS].”” A CHS is defined in Section 170(h)(4)(C) as “(1) any building, structure or land area that is listed in the National
Register [of Historic Places] or (2) any building that is located in a Registered Historic District (defined in Section 47(c)(3)(B)) and
certified by the Secretary of the Interior to the Secretary [of Treasury] as being of historic significance to the district.'® Flush language in
Section 170(h)(4)(C) provides that “[a] building, structure, or land area satisfies the preceding sentence if it satisfies” [the requirements
of a CHS] either: (1) when transferred to a QO or (2) ... on the due date (including extensions) for filing the transferor’s income
tax return for the tax year when the transfer is made.””” The public must have some visual access to the property to be able to view its
historic characteristics.?

Section 170(h)(4)(B) provides special rules applicable to contributions of QRPIs that restrict modifications to the exteriors of
CHS’s commonly known as “facade easements” to ensure the historical character of the exterior of the building is preserved. *!

There has been some consideration of the rules governing QRPIs by the courts. The Tax Court has ruled that both the grant of a
QRPI to a QO and the requirement of the QO to protect the QRPI by prohibiting modifications that alter its historic character must
both be in perpetuity. In the Tax Court cases of Caroll v. Commissioner and Belk v. Commissioner, the Tax Court held the restrictions
to grant a QRPI to a charitable organization and the separate requirement on that organization to protect the historic nature of the
QRPT are each assessed separately.” Further, each restriction is required to be met in order for the QRPI to be valid.” Additionally, in
assessing if an interest in real property meets the requirements of a QRPI, the donor must relinquish control of the donated property.**
The Tax Court has generally not upheld claimed deductions of donated property where donors continue to have the ability to control
aspects of the property after the donation, although the Circuit Courts of Appeal have often been more lenient in their review of Tax
Court determinations of QRPI qualification.”

A contribution of a fagade easement on the side of a CHS either located in a registered historic district or listed in the National
Register of Historic Places is not considered to be made exclusively for conservation purposes unless it meets the following statutory re-
quirements: the restriction (1) “preserves the entire exterior of the building (including the front, sides, rear, and height of the building)”
and (2) “prohibits any change to that exterior that is inconsistent with the historical character of such exterior”.?* The donor and the
recipient entity must enter into a written agreement certifying under penalty of perjury that the recipient entity: (i) qualifies as a QO
with a purpose of, among other purposes, historic preservation”” and (ii) has sufficient resources to manage and enforce the restrictions
and has committed to doing s0.% When accepting a QCC, a QO must ensure that the written agreement conveying the QRPI to the
QO prohibits transfer of the QRPI unless the QO mandates that the donor’s original purposes be carried out as a required condition
to a subsequent transfer of the interest.” In order to claim the deduction, the taxpayer must include documentation meeting certain
statutory substantiation requirements of Section 170(h)(4)(B)(iii) with their income tax return claiming the contribution deduction.®
Further, the Treasury Regulations require that if future development of such property is permitted under the terms of the deed trans-
ferring the property, such development must comply with the relevant governmental authority’s construction and rehabilitation codes,
rules and regulations applicable to the particular historic district where the CHS is located.?!

AM 2021-001 anp PermissiBLE UPkeep oF A CHS

AM 2021-001 addresses whether the donor of a facade easement on a CHS who installs an accessibility ramp to comply with the
ADA made a permitted modification of the CHS in accordance with Section 170(h)(4)(B)(i). As described above, this Code provision
disallows a charitable contribution deduction for a QCC if there is “any change in the exterior of the building which is inconsistent
with the historical character of such exterior.”*? Before the release of AM 2021-001, no authority had addressed whether a taxpayer
would be permitted to add an accessibility ramp to bring a CHS into compliance with the ADA and also continue to qualify for the
charitable contribution deduction by not violating the historic preservation requirements under Section 170(h)(4)(B)(i). In the Advice
Memorandum, the IRS Chief Counsel reviewed the relevant statutory and regulatory provisions applicable to charitable contributions
of fagade easements and CHS. The IRS Chief Counsel first concluded that upkeep of a CHS is an essential activity that supports the
historic preservation goals underlying the QCC exception. The Chief Counsel then concluded that the installation of an accessibility
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ramp to a CHS, if required to comply with the ADA, is similar to such upkeep. Accordingly, the installation would not jeopardize the
donor of a fagade easement’s charitable contribution deduction under Section 170(h)(4)(B).

INITIAL THOUGHTS ON AM 2021-001

The IRS has adopted what appears to be a permissive interpretation of the intent of the relevant Code provisions and Treasury
Regulations by treating upkeep of a CHS as an essential activity and interpreted “upkeep” broadly to include the addition of an
ADA-required accessibility ramp. In reaching its conclusions, the Chief Counsel acknowledged that “upkeep” (however construed) is
not squarely addressed by Section 170(h)(4)(B) or corresponding Treasury Regulations. Nevertheless, the IRS reached a conclusion that
appears eminently reasonable, since adding an ADA-required accessibility ramp removes an exclusionary barrier from and promotes
increased access to the CHS for individuals with disabilities and achieves the aims of historic preservation by facilitating public access
to CHS. Given the regulatory requirement of Treasury Regulation § 1.170A-14(d)(5)(iv)(B) to ensure public access of CHS, AM 2021-
001 is welcome guidance which supports this requirement by effectuating access for individuals with disabilities (and other members
of the general public who benefit from the easier access to the CHS facilitated by the ramp).** As a secondary benefit, the addition
of an ADA-required accessibility ramp indirectly supports via the “curb-cut effect” (where accessibility modifications benefit not only
individuals with disabilities but also society at large). Here, one form of upkeep of a CHS (installing the ramp) will even expand the
ability to perform other forms of upkeep of the CHS: in addition to primarily providing for accessibility, the ramp also improves ease
of access for physical upkeep of the CHS by QOs seeking to preserve the historic characteristics of the exterior of the CHS, consistent
with the QO’s legal obligation as recipient of the QCC.*

Notably, the guidance within AM 2021-001 does not discuss whether the modification occurred before or after the donation.
However, AM 2021-001 provided that ADA compliance modifications are permissible as “similar to upkeep” and in order for a CHS
encumbered by a facade easement to be preserved, upkeep of the CHS is essential for its historic preservation. This suggests that a CHS
subject to a fagade easement is able to be modified for future ADA compliance purposes in the event that those compliance require-
ments change at a later time.

Prior to the issuance of AM 2021-001 there was an absence of direct IRS guidance on two issues: (1) whether the addition of an
accessibility ramp for purposes of bringing the CHS into compliance violated the historic preservation requirements under Section
170(h)(4)(B)(i), and (2) as a consequence, if this modification could cause a retroactive disallowance of the deduction for the QCC.
Prior to AM 2021-001, QOs were unable to steer prospective donors towards any direct IRS guidance on this issue. Regardless of this
(prior) lack of explicit guidance, the QO is obligated by statute to protect in perpetuity the historic character of the entire exterior of a
CHS and is prohibited from allowing any change to the CHS’s exterior which is inconsistent with its historical character as a condition
of the QO’s acceptance of the contribution as a QCC.** Due to the specific statutory architectural historic preservation requirements
for CHS that recipient QOs are obligated to uphold and the related statutory prohibition on modifications to the historic characteris-
tics of the exterior of CHS, this lack of direct guidance to QOs and donors did not provide any authority directly supporting making
ADA modifications to CHS. Further, in an absence of direct IRS guidance there was potential risk (prior to the release of AM 2021-
001) that the deduction could be disallowed following the modification to install an ADA-required accessibility ramp and concern
regarding whether installing an accessibility ramp to meet ADA requirements would violate the historic preservation requirements of
Section 170(h)(4)(B). Each of these considerations are at least partially allayed as AM 2021-001 explicitly permits this ADA-required
modification, stating that (i) the installation of the accessibility ramp to meet ADA compliance requirements does not run afoul of the
Code’s historic preservation requirements and (ii) this modification does not cause a disallowance of the contributing taxpayer’s deduc-
tion under Section 170(h)(4)(B). As a result of this guidance, donors and qualified organizations should be empowered by this guidance
to achieve the spirit of President George H. W. Bush’s vision when signing the ADA and increase ADA physical accessibility of CHS.

IMpACT OF THE ADVICE MEMORANDUM ON TAX REPORTING

The Advice Memorandum is an important piece of guidance released by the IRS because it demonstrates the IRS’s thoughtful
interpretation of the charitable contribution rules in the context of ADA-required modifications to a building. Taxpayers considering
such modifications should derive comfort from the IRS’s reasoning and conclusions in AM 2021-001. Nevertheless, this guidance
is non-precedential, meaning taxpayers are not permitted to rely on this guidance in determining how to take income tax reporting
positions.* The IRS should be applauded for releasing this guidance; still better would be the IRS’s issuance of formal guidance (such
as a Revenue Ruling) on this issue and similar issues that taxpayers could formally rely upon for tax reporting purposes. The release
of formal IRS guidance would further promote ADA accessibility by providing taxpayers guidance that can be directly relied upon to
substantiate that the addition of an accessibility ramp to achieve ADA compliance does not violate the Code’s historic preservation
requirements of CHS. In light of the significant benefit that the addition of ADA accessibility ramps to CHS provides to individuals
with disabilities, charitable organizations and society at large, Treasury would be well-served to include this issue in the Department of
Treasury Priority Guidance Plan to promote the issuance of formal precedential guidance by the IRS.?” Such guidance (if issued) would
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ower the likelihood that taxpayers making such modifications wou e subject to a deduction disallowance or being subject to tax
1 he likelihood that taxpay: king such modificat 1d be subj deduction disall being subj t
penalties or interest on an income tax deficiency, promoting increased donations of facade easements by taxpayers and ADA accessi-
ility o . Absent such formal guidance, taxpayers in comparable situations who desire greater comfort on the availability of their
bility of CHS. Ab h f | guid pay parable sit ho d great fc h lability of th
charitable contribution deduction should consider whether to seck a private letter ruling (“PLR”) before making such a modification.*®

MEMORANDUM’S POTENTIAL IMPACT ON CHARITABLE CONTRIBUTIONS AND SOCIETY AT LARGE

The IRS’s interpretation of the charitable contribution rules applicable to donations of fagade easements on CHS is favorable and
should have the following positive effects. Installation of an ADA-compliant accessibility ramp increases access to CHS not only for
individuals with disabilities, but also for the broader public. Others who will be positively impacted include people who, while not
disabled under the ADA, have somewhat limited mobility and families using strollers who each benefit from the ramp’s ease of access.
The addition of an accessibility ramp provides for greater access to a site, allowing a broader population to access a CHS.

The ability to provide upkeep, operation of and maintenance of a CHS is also improved under the Advice Memorandum’s guid-
ance and provides an example of the “curb-cut effect.” As noted above, this occurs when the addition of accessibility modifications
benefits society at large in addition to providing accessibility for people with disabilities.*” Installing an accessibility ramp also provides
the ancillary benefits to society (in addition to principally providing for accessibility) of allowing for greater ease of access to the CHS
and an increased ability to perform maintenance allowing the CHS to be accessed for a longer period of time without interruption and
supporting upkeep of the CHS, the bases of the decision of AM 2021-001 which directly supports this ADA modification. As this IRS
guidance has the potential to increase the prevalence of physical ADA modifications of CHS, AM 2021-001 may create significant
positive externalities for society at large even beyond its stated direct purpose to increase accessibility for individuals with physical
disabilities. Further, the conclusion reached in AM 2021-001 directly substantiates that ADA modifications are not secondary to the
Code’s charitable contribution and historic preservation provisions. As a further instance of AM 2021-001’s potential to provide for
greater accessibility of CHS, this guidance may be submitted as part of the Secretary of the Interior’s public comment advisory process
(which regulates ADA modifications to CHS) to determine whether a proposed ADA modification meets the advisory guidelines for
historic preservation.” This guidance may be submitted as persuasive (non-binding) authority of a Federal regulatory bureau (the
IRS) substantiating that adding an accessibility ramp to the exterior of a CHS to achieve ADA compliance does not violate the Code’s
historic preservation requirements and is not inconsistent with the historical character of the CHS which supports the addition of this
ADA-required accessibility ramp and additional ADA modifications to CHS.

CONCLUSION

Advice Memorandum 2021-001 provides helpful guidance allowing an ADA-required accessibility ramp to be added to a CHS as
permitted upkeep that does not violate the historic preservation requirements under Section 170(h)(4)(B)(i). The IRS Chief Counsel
stated that the modification is permitted and will not invalidate the donor’s federal income tax deduction for the contribution of a
facade easement on a CHS. This Advice Memorandum has the potential to greatly improve ADA accessibility of CHS by increasing
opportunities for donors of facade easements and QOs to make required physical ADA-compliance modifications. These modifications
provide greater physical access to CHS, allowing a wider range of individuals to independently access the structure, including individ-
uals with physical, visual, intellectual and other disabilities Further, the CHS and public at large both benefit from the increased ease
of access and ability to perform upkeep of the CHS because of the installation of an ADA-compliant accessibility ramp. AM 2021-001
may increase the donation of facade easements on a CHS and the ADA-accessibility of a CHS due to this guidance upholding the
income tax deduction when an ADA accessibility ramp was added to the CHS to achieve ADA compliance. This Advice Memorandum
has the opportunity to combine architectural accessibility with income tax planning to promote greater access to CHS providing a
significant public benefit to historic structures, individuals with disabilities and society at large.

ABOUT THE AUTHOR

Daniel S. Elkus is an Attorney with Honigman LLP and a member of its Tax Practice Group.

ENDNOTES

1 Remarks of President George H.W. Bush at the Signing of the Americans with Disabilities Act, July 26, 1990, available at: hteps://

www.ada.gov/ghw bush ada remarks.html (website last accessed July 2, 2022).
2 L.R.S. A.M. 2021-001 (March 12, 2021).
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(2017), U.S. DEP’T OF THE INTERIOR INATIONAL PARK SERVICE TECHNICAL PRESERVATION SERVICES. This guidance and DOJ regulations
discuss the requirements to meet the statutory bistoric preservation requirements and effectuate ADA accessibility for CHS which are being
altered as well as for CHS which are not being altered. In these regulations, the DOJ strikes a balance between the competing aims of
accessibility and bistoric preservation. In each case, the regulations empbasize that accessibility is to be achieved to the maximum extent
feasible. Despite the historic preservation requirements, DOJ regulations addressing the path of travel for historic public structures al-
tered after January 26, 1992 support increasing accessibility by stating that historic structures “shall be altered. .. to the maximum
extent feasible and all facilities [or portions of facilities] shall be made accessible to the extent it is not structurally impracticable.”
28 C.ER. 35.151(a)(2). If such modifications are not impracticable, the modifications only need to be made if the modification
“does not threaten or destroy the historic significance of the building or facility.” 28 C.ER. 151(b)(3)(i) “In rare circumstances
where the unique characteristics of the terrain prevent the incorporation of accessibility features, [then]...compliance is required
to the extent it is not structurally impracticable”. 28 C.ER. 35.151(b)(3)(ii). If accessibility modifications are unable to be made
for reasons of structural impracticability for individuals with certain disabilities, then accessibility is to be provided to individuals
with other disabilities. See 28 C.ER. 35.151(b)(3)(ii) Even If modifications are not made then such buildings are to be made
accessible to individuals with disabilities to the maximum extent possible while maintaining the property’s historic characteristics.
See 28 C.ER. 35.151(b)(3),(4).See also 28 C.ER. 36.405 which states that alterations to designated historic property (including
CHS) are to be made accessible to the maximum extent feasible. Similarly, supporting increased accessibility DOJ regulations
provide that existing public facilities are to be made accessible to the extent that modifications need not threaten or destroy the

historic property’s historic significance (for historic property, this may also include alternative means of access if physical modifi-
cations are not permissible). See 28 C.ER. 35.150(a)(2),(b)(3).

See supra, Endnote 3. An AM does not provide substantial authority from which a taxpayer can take a tax reporting position and
be protected from a tax penalty for a substantial understatement of income. See Reg. § 1.6662-4(d)(3)(iii) (not including AM in
the list of specific authorities upon which a taxpayer is permitted to rely for penalty protection from a substantial understatement
of income).

The Priority Guidance Plan is used by the Department of Treasury and the IRS to identify and prioritize tax matters to be ad-
dressed in regulations, rulings and published administrative guidance. See Notice 2022-21, 2022-20 I.R.B. 1057.

See supra Endnote 3, at 26-28 Taxpayers considering seeking an IRS Private Letter Ruling (“PLR”) regarding a proposed ADA
accessibility modification of a CHS should bear in mind that, although this issue is not barred from receiving a PLR under Rev.
Proc. 2022-1 (Secs. 11.01-11.02), the IRS is declining to issue rulings for certain conservation contributions and “comfort rul-
ings” where the IRS views the issues as adequately addressed by case law and guidance. If a taxpayer requests and receives a PLR
on the requested inquiry, such taxpayer may rely upon it for taking the return positions ruled on in the PLR and is to include
the PLR (with any required documentation when filing their income tax return with the IRS. PLR’s may not be used and cited
as precedent. L.R.C. § 6111(k)(3). However, while PLRs are not binding precedential authority, PLRs are generally accepted as
reflective of the administrative practice and viewpoint of the IRS as of the date of issue. Hanover Bank v. Commissioner, 369 U.S.
672, 686 (1962) (PLRs are evidence of IRS administrative practice) and Rowan Cos. v. United States, 452 U.S. 247, 261 n. 17
(PLRs although not precedential are reflective of the IRS’s viewpoint on the addressed issues at the time of issuance). A PLR if
issued after October 31, 1976 may be considered in determining if a taxpayer’s position is supported by substantial authority (and
thus a taxpayer relying on a PLR may be protected from an income tax penalty due to a substantial understatement of income.)
See Reg. § 1.662-4(d)(3)(iii). Additionally, taxpayers may also be well-served to consider the time and expense associated with
seeking a PLR.

Supra Endnote 32.
36 C.ER. 800.6
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