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The Logical And Proper Determination of The
True Cash Value of Big Box Retail Stores

HON TIGMAN, by: Michael B. Shapiro, Of Counsel

I. The Valuation Problem

In Michigan, the property tax valuation standard is
true cash value (“TCV"), statutorily defined as “usual
selling price” (MCL 211.27). There are no exceptions.
The valuation standard applies to all taxable property
including, for example, apartment complexes, office
buildings, shopping centers, single family homes and the
subject of this article: “big box retail stores.” As used in
this article, big box retail store means the real property
comprising an existing free standing retail store with a
building area of approximately 80,000 square feet or
more.

It is imperative that value to the owner not be substituted
for TCV (i.e. usual selling price or market value). In
Rose Bldg Co. v. Independence Twp. 436 Mich. 620; 462
N.W.2d 25 (1990), the Michigan Supreme Court held:

The Constitution requires assessments to
be made on property at its cash value. This
means not only what may be put to valuable
uses, but what has a recognizable pecuniary
value inherent in itself, and not enhanced or
diminished according to the person who owns or
uses it. [Emphasis in original.]

Before a big box store’s usual selling price can be
concluded, the identity of the interest in the property
being appraised must be identified. Different interests
in any given property can have significantly different
values. Paraphrasing well-known
author and real property appraiser
David Lennhoff, “you can’t get the
right value unless you value the
right rights.”

This article focuses specifically on
owner-occupied big box stores.
Because the properties are owner-
occupied, there is no lease in place
and no leased fee interest. TCV for
owner-occupied property is based
on the fee simple interest in the
property. Fee simple interest is defined as follows:

Absolute ownership unencumbered by any other
interest or estate, subject only to the limitations
imposed by the governmental powers of
taxation, eminent domain, police power, and
escheat. The Dictionary of Real Estate Appraisal
(5th ed., 2010).

Thus, this article discusses the usual selling price of
the fee simple interest in an owner-occupied large free

Unlike many property types
(apartment complexes,
shopping centers, warehouses,
office buildings, houses, etc.),
big box stores are never built
for the purpose of selling or
leasing after construction is
completed.

standing store real property, unaffected by the person
who owns or uses the property.

II. Big Box Stores Are All Built To Suit And Not
Built To Thereafter Be Sold Or Leased.

The above section of this article addressed the legal
principles governing the TCV of big box stores and
other types of property. This section addresses ways in
which big box stores are factually unlike most property
types. Big boxes are all built to suit or custom built for a
specific retailer’s business. They are either constructed
by (1) a retailer or (2) for a retailer pursuant to a pre-
construction contract whereby the retailer agrees to
lease the property after construction under terms that
allow the contractor to recover its costs and profit. Unlike
many property types (apartment complexes, shopping
centers, warehouses, office buildings, houses, etc.), big
box stores are never built for the purpose of selling or
leasing after construction is completed.

Although this gets us ahead of the story, the question
should be asked why, unlike many other property types,
are big box stores not built to thereafter be sold or leased.
The answer is quite simple. Big box retail stores are
custom built to accommodate a particular user’s image
and marketing strategies. For reasons discussed below,
no one could reasonably expect to profit from custom
construction of a big box store and thereafter selling or
leasing it in the market.

Although an existing big box store
_is most often clearly suitable for
retail use by another retailer, the
i market tells us a buyer of the fee
simple interest in an existing big
i box store, at a minimum, is going
to make substantial modifications to
the property. One not familiar with
sales of fee simple interests in big
box stores will ask why after sale of
the fee simple interest in a big box
¥ store are big box store buildings

either demolished or substantially
modified when the building was suitable, as is, for retail
use. The answer is that each big box store retailer has
its own business image and desired store layout and
design - fagade, flooring, lighting, location of restrooms,
etc. Each big box retailer wants all its stores to look
alike and not like another retailer’s stores.

In short, the market tells us that when the fee simple
interest in an existing big box store is sold or leased, one
of two things almost always happens - (1) the building is
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demolished or (2) the building is substantially modified.
III. Valuation Of The Fee Simple Interest

Borrowing a quotation from the late William Kinnard, a
professor, author, and well-known real property appraiser,
“An appraisal is the logical application of available data
to reach a value conclusion.” It is useful to keep this
truism in mind when valuing property, including the fee
simple interest in a big box store property.

A. Sales Comparison Approach.
In valuing the fee simple interest of a
big box store by the sales comparison
approach, ideal comparable sales are
fee simple sales of similar properties,
j.e. sales of the same interest in
property as the interest in the big
box store being valued.

The Michigan Tax Tribunal has consistently used
comparable fee simple sales of properties that were
vacant and available when valuing a subject big box
store. See Home Depot USA, Inc. v. Twp. of Breitung,
MTT Docket No 366428 (2012), affirmed by the Michigan
Court of Appeals in an unpublished opinion, Home Depot
USA, Inc., v. Twp. of Breitung, Michigan Court of Appeals
Docket No. 314301, (April 22, 2014) (“Petitioner’s
selected comparables were vacant and available at
the time of sale. The Tribunal finds that these sales
best represent the fee simple interest in the subject
property. Vacant and available at the time of sale is not
I - -, lysis of I I
must_account for this eventuality. Not all properties

transition instantaneously from seller to buyer like a
light switch. Moreover, vacant and available for sale
does not automatically present a negative connotation.”)
(Emphasis added.)

As the Michigan Court of Appeals further explained:

The tribunal properly valued the properties by
valuing the fee simple interest of the properties
as if they were vacant and available. By
comparing the subject properties to similar
big box retail properties that were vacant and
available, with various adjustments made
to compensate for differences between the
properties, Allen [taxpayer's appraiser] was
able to determine what the fair market value
would be of the subject properties, if they were
to be sold in a private sale, as required by MCL
211.27(1). Therefore, Allen’s sales-comparison
approach properly valued the TCV of the fee
simple interest of the subject properties.

Home Depot USA, Inc., v. Twp. of Breitung, unpublished
opinion per curiam of the Court of Appeals, issued April
22, 2014 (Docket No. 314301).

Below are some common issues and errors in concluding
to the TCV of the fee simple interest in big box stores
using the sales comparison approach:

Vacant and available at the
time of sale is not an alien
term; an appraiser’s analysis
of exchange value must
account for this eventuality.

1. Leased Fee Sales. A leased fee comparable may not
be a valid indicator of a fee simple interest. Income-
producing real estate is often subject to an existing
lease or leases encumbering the title. By definition,
the owner of real property that is subject to a lease no
longer controls the complete bundle of rights, i.e., the
fee simple estate. The price paid for a leased fee sale
is a function of the contract rent, the credit worthiness
of the tenant, and the remaining
years on the lease. If the sale of a
i leased property is to be used as a
E comparable sale in the valuation of
Fthe fee simple interest in another
i property, the comparable sale can
‘only be used if reasonable and
supportable market adjustments
for the differences in rights can
be made. The Appraisal of Real
Estate, p. 323 (13th ed.); p. 406 (14th ed).

2. Sale - Leasebacks. Sale/Leasebacks are typically
financing transactions and always transactions between
related parties, i.e. in addition to seller and buyer, the
parties are tenant and landiord to each other. Thus,
a price paid for a sale/leaseback comparable sale
is typically based upon a financial transaction not
reflective of the fee simple interest value and is always
a transaction between related parties.

3. Expenditures after sale. Misapplication of
reimaging costs as “expenditures made immediately
after purchase” results from failure to make a logical
application of available data.

a. Itis appropriate to adjust a comparable sale price
for expenditures that “have to be made” when such
expenditures do not have to be made for the subject
property

b. It is not appropriate to adjust for expenditures
made after the sale to “reimage” or customize the big
box store for the buyer’s specific business purposes.
An adjustment for a buyer’s expenditures after sale
are erroneously included when the subject has the
same or similar physical features and condition
because both the comparable sale and the subject
would typically be modified to satisfy the buyer’s
business plan and image.

4, Zoning and Deed Restrictions. Real property in
Michigan is restricted in use by zoning. Other means
of restricting a property’s use also exist. One is
deed restrictions. A deed restriction, like a zoning
restriction, may have a negative effect on a property’s
value. However, like a zoning restriction, a deed
restriction may not affect a property’s value. Where a
deed restriction exists on a comparable sale property,
it is appropriate to determine if the restriction caused
a diminution in price when considering using the sale
as a comparable sale to value a subject big box store
property. However, typically when big box stores sell
with a deed restriction, the restriction is negotiated as
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part of the sale so as to not affect the buyer’s intended
use of the property and does not affect the sale price
for the property.

5. Highest and Best Use Issues. The highest and best
use (“"HBU") of an existing owner-occupied big box store
is likely going to be for retail use. In valuing big box store
real property by the sales comparison approach, ideally
each improved
comparable
sale would have
the same or a
similar HBU as
the improved
subject property.
The Appraisal of
Real Estate, p. 43
(14th ed. 2013).
A big box store comparable sale not purchased for
the subject’s same or similar HBU (retail) should be
investigated to determine what evidence it provides
about the value of the subject big box store property.

of market rent.

For example, if the improved comparable sale is
physically comparable and suitable for retail use but
the property sells for a use other than retail, the sold
property’s HBU (as reflected by the sale) may not be
even similar to subject’s HBU - retail. When that sale is
used as a comparable sale without adjustment for this
fact (but appropriate other adjustments), its use may
result in overvaluation (but not an undervaluation) of
the subject. If the comparable sale property suitable
for retail use was offered for sale in the market and not
bought for retail use, then the comparable property’s
selling price for retail use (the subject property’s HBU)
would have been equal to or less than its selling price
for some other use - this is simply a logical application
of available data.

B. The Income Approach.

The most contested issue involving the valuation of the
fee simple interest in big box stores by the
income approach is typically the determination
of market rent. To the extent the Tribunal has
relied on the income approach to value these
properties, it has considered only arms length
transactions between unrelated parties resuiting
in agreed upon rent for an existing building -
not rent for a non-existent store to be built to
a tenant’s specifications. The subject of this
article is existing big box stores and not stores
to be built. Rental terms from build-to-suit
leases and sale/leaseback transactions would
not reflect market rent (except by accident). Similarly,
landlord provided tenant improvements or tenant
improvement allowances so the tenant can reimage or
reconstruct space for its business purposes must be
adjusted from stated rent for a rent comparable so that
the concluded market rent is for the subject property
as is (without additional rent that may be realizable

The most contested issue
involving the valuation of the
fee simple interest in big box

stores by the income approach
is typically the determination

The usual selling price is most
appropriately determined from
fee simple interest sales of
similar existing properties and
through market rent based
on rents agreed to for other
similar existing properties.

by the landlord for providing for more than the subject
property, e.g. a landlord provided tenant improvement
allowance).

C. The Cost Approach.

1. The Cost Approach to value big box store properties

is generally agreed to by appraisers to be inapplicable

due to the fact that it is not used by buyers and sellers
and because of issues relating to the quantification
of total depreciation. If used, then replacement
icost is the basis from which ail depreciation
must be deducted. Quantifying this depreciation
‘including, proper functional obsolescence and
external (economic) obsolescence determinations,
I typically must be done through information
'obtained through comparable sales and/or income
¥ approach:

2. Comparable Sales can be used to derive market
extracted depreciation.

3. Income deficiency or capitalization of rent loss
(the difference between rent at market and the rent
required to justify investment based on cost new) can
also be used.

Big box store real property TCVs are adversely impacted
by substantial obsolescence. The question has been
asked why do the fee simple interests in big box store
properties sell for so little as a % of cost new? There
are muitiple explanations for this market fact which are
generally applicable regardless of the property’s age:

a. All freestanding big box stores are custom built for
the original owner’s business purposes and business
model and the modified cost for a buyer’s business
model/image is expensive.

b. Upon sale, at a minimum, there is modification
for reimaging (when the building is not demolished).
(Sometimes the modification is for a use other than
retail.)

c. Fast growing e-commerce sales - In general,

even big box retailers
. are not building new
b stores and when they
lare building, they are
generally constructing
i smaller stores.

{ Significantly, the loss
lin value attributable
(to these obsolescence
factors further explains
why build-to-suit lease
rental rates will typically be at rental rates above
the market rental rate for an existing big box store
property.
IV. Summary

In conclusion, the logical application of available data
is required to answer the question: As of the valuation
date, what is the usual selling price that would be paid
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for the fee simple interest in the subject existing big box
store property?

The usual selling price is most appropriately determined
from fee simple interest sales of similar existing properties
and through market rent based on rents agreed to for
other similar existing properties.

The cost approach is generally not used. But when it is
used, it would not likely provide a reliable result unless
sales and/or income approaches to value are used to
account for total depreciation.

Michael B. Shapiro, Of
Counsel

Honigman

2290 First National
Building

660 Woodward Avenue
Detroit, MI 48226

T: 313.465.7622

F: 313.465.7623
mshapiro@honigman.com

Michael B. Shapirois a real
estate tax appeals attorney who successfully
counsels commercial and industrial clients
and business owners in state and local
taxation matters. With more than 40 years of
experience, Mr. Shapiro frequently lectures
on property tax assessment matters. He has
delivered presentations for the Georgetown
University Law Center’s Institute on State and
Local Taxation, the Annual Conference of the
Institute of Property Taxation, the Institute of
ContinuingLegalEducation (ICLE), theStateBar
of Michigan’s Real Estate Section, the National
Association of Accountants, the Michigan
State Chamber of Commerce, the Detroit
Metropolitan Bar Association, the Michigan
Institute of Certified Public Accountants, and
other professional organizations. Mr. Shapiro
possesses particular experience in ad valorem
taxation, including counseling, tax planning,
trial and appellate representation, and he
guides clients’ mergers, diversifications,
investments, acquisitions and restructuring
both within the state of Michigan and in other
jurisdictions. Mr. Shapiro graduated from Kent
State University with a B.B.A. in Accounting,
summa cum laude, and a ]J.D., magna cum
laude, from the University of Michigan. He
has been named one of The Best Lawyers in
America since 1995.

County of Alpena

Equalization Director (MAAO-3) or individual

or firm offering contractual services

| The County of Alpena, located in Alpena, Michigan,
| is now accepting applications for Equalization
| Director or an individual or firm offering contractual
| services. The County has 21,357 real property and

1,467 personal property parcels and a 2015 total
SEV of 1,017,787,010. This position reports directly
to the County Executive Manager. Applicants must
be a Michigan Advanced Assessing Officer (MAAO-3)
and must possess a Personal Property Examiner
Certification from the State Tax Commission.

| preferred qualifications also include strong

communication, management, and administrative
skills as well as the ability to work with current
equalization computer applications and software.
The starting salary range is $52,500 - $60,000
based on qualifications and experience with a
competitive benefit package. Applicants can obtain
a job description and employment application online
at www.alpenacounty.org and in the Alpena County
Board of Commissioners Office Monday through
Friday between 8:30 a.m. and 4:30 p.m. at 720 W.
Chisholm Street, Suite 7, Alpena, MI 49707. Alpena
County is an EEOC employer. Application deadline is

\ July 31, 2015 at 4:00 p.m.

.

International Assciation of -
Assessing Officers

81 Annual Conference on Assessment
Administration

September 13-16, 2015

Join us in Indianapolis for the 2015 Annual
Conference!

Registration is now open. You can register online
or use a paper form. For more details, check out
the Attendee Brochure at:

http//www.iaao.org.

You can book your hotel online or by phone at
877-303-0104 or 866-704-6162. If registering
by phone, please mention IAAO for the group
rate of $169/night.

J.W. Marriott Indianapolis
10 S. West Street
Indianapolis, IN 46204
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