ost headlines regarding the Federal Fiscal Year 2016

Outpatient Prospective Payment System (OPPS) Final
Rule trumpeted the latest revisions to the “Two Midnight
Rule.” Overlooked by most commentators, however, was the
ticking time bomb largely unrelated to the OPPS that was
appended at the end of the 311-page document: final rules

significantly amending the Medicare Part A cost reporting and
appeals process.? The amended cost reporting and appeal rules
are effective for, and apply to, cost reporting periods beginning
on or after January 1, 2016. This article reviews the historical
context, discusses the amended rules, and concludes with
commentary on the revisions.

From Bethesda to “Gotcha”: The Ever Narrowing
Scope of the Part A Appeals Process

A Medicare participating provider is required to annually

file a detailed cost report, which the Centers for Medicare &
Medicaid Services (CMS) contractor (previously called the
intermediary but now called the Medicare Administrative
Contractor (MAC)) audits and issues to the provider as a notice
of program reimbursement (NPR). Although cost reimburse-
ment has all but disappeared, this process continues.

The Medicare Act did not initially include a Part A appeals
process for a provider of services.’ Thus, the provider had no
right to appeal the audit as stated in the NPR. In 1972, Congress
enacted a statute establishing an administrative and judicial
appeals process for Part A Medicare reimbursement.* The
statute established the right of hospitals and other providers
to appeal reimbursement determinations to the Provider
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Reimbursement Review Board (PRRB or Board). The PRRB

is “composed of five members appointed by the Secretary ..

.. Two of such members shall be representative of providers

of services. All of the members of the Board shall be persons
knowledgeable in the field of payment of providers of services,
and at least one of them shall be a certified public accountant.”

The statute provided that a hospital or other provider had
the right to a hearing before the PRRB regarding its cost report
if the provider is dissatisfied with the final determination of
payment, the amount in controversy is $10,000 (or $50,000 for
a group appeal), and the appeal is filed within 180 days of the
date of the determination.® These three statutory requirements
are deceptively simple; in fact, the interpretation and applica-
tion of each has been litigated. In particular, from the outset
a tension has existed regarding the principal subject of this
article: the “dissatisfaction” requirement. As stated by CMS in
the November 13, 2015 OPPS final rule, “providers have chal-
lenged our interpretation of the statutory dissatisfaction provi-
sion in litigation spanning more than 30 years.””

As early as 1979, the PRRB recognized its inherent authority
to review any matter covered by a cost report: “the Board has
the power to make any other modifications on matters covered
by such cost report, even though such matters were not consid-
ered in the Intermediary’s determination.” CMS contended,
however, that the PRRB lacked jurisdiction over any claim for
any costs that a hospital had not “self-disallowed”—i.e., costs
the provider did not claim on its cost report because it was not
entitled to reimbursement for such costs under existing regula-
tions. Thus, CMS argued that an audit adjustment on the cost
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report was mandatory to meet the dissatisfaction requirement,
even if a provider filed its cost report consistent with a regula-
tion that the provider subsequently challenged on appeal, i.e.,
even if claiming the cost would have been futile.

The conflicting interpretations of the PRRB and CMS
regarding “dissatisfaction” ultimately reached the Supreme
Court in the landmark 1988 decision in Bethesda Hosp. Assn. v
Bowen (Bethesda).’ In Bethesda, the Court rejected the argu-
ment that to challenge a regulation it was necessary for a
provider to reference the challenge in its cost report. This deci-
sion was widely interpreted as meaning that a provider had the
right to appeal any matter covered by the cost report, regard-
less of whether the provider claimed it or whether there was an
audit adjustment.

In the ensuing 28 years, the Bethesda doctrine has gradually
eroded, with CMS and the PRRB continuing to require a specific
adjustment to demonstrate “dissatisfaction.” Most notably, as
part of a 2008 major amendment of the regulations governing
PRRB appeals procedure, a prerequisite to self-disallowance
for appeals of cost reporting periods beginning on or after
December 31, 2008 is the requirement that a provider “present” a
self-disallowed issue as a protested item in the cost report.”

CMS amended 42 C.E.R. § 405.1835(a)(1)(ii) to provide in
relevant part that:

Effective with cost reporting periods that end on or after
December 31, 2008, self-disallowing the specific item(s)
by following the applicable procedures for filing a cost
report under protest, where the provider seeks pay-
ment that it believes may not be allowable or may not
be in accordance with Medicare policy (for example,

if the intermediary lacks the discretion to award the
reimbursement the provider seeks for item(s)).

(Emphasis added) (the Presentment Requirement)."

The PRRB and the MAC have relied on the Presentment
Requirement to challenge jurisdiction in numerous appeals.
Hence, without regard to the substantive merits of a provider’s
claim, the PRRB and the MAC have played “gotcha” if the
provider fails to satisfy the Presentment Requirement. As
discussed below, apparently out of a concern about continued
litigation contesting the validity of the Presentment Require-
ment, CMS decided “to eliminate an appropriate cost report
claim as a requirement for Board jurisdiction.”*? But as the
reader will see CMS has not in fact eliminated the Presentment
Requirement. Rather, CMS has merely shifted this requirement
to the new cost report rule, 42. C.E.R. § 413.24(j), which the
PRRB now must review under the amended appeals rule, 42
C.F.R. § 405.1873. Thus, CMS has converted the Presentment
Requirement from a PRRB jurisdictional requirement to a
substantive reimbursement requirement:

[W]e are eliminating our longstanding interpretation

of the statutory dissatisfaction requirement for Board
jurisdiction over appeals of a timely final contractor or
Secretary determination, an interpretation that required
the provider to establish its dissatisfaction by submitting
an appropriate cost report claim. Under . . . this final

rule, we are making an appropriate cost report claim a
general substantive requirement for Medicare payment.?

To add to the confusion, CMS has further explained: “We did
not propose shifting the dissatisfaction requirement from a
Board jurisdiction requirement to a cost reporting requirement,

and we are not adopting such provisions in this final rule.”*

The Amended Cost Reporting Regulation: “Claim or
Explain”

CMS has added a new paragraph (j) to the regulation at 42
C.E.R. § 413.24, which for the first time provides that the
contents of the cost report establish a substantive reimburse-
ment requirement for an appropriate cost report claim and
which, as discussed below, requires the PRRB to review the cost
report as a substantive reimbursement requirement as opposed
to a jurisdictional requirement.

Paragraph (1) of this rule requires the provider either to:
“[c]laim[ ] full reimbursement in the provider’s cost report for
the specific item in accordance with Medicare policy, if the
provider seeks payment for the item that it believes comports
with program policy” or “[s]elf-disallow] ] the specific item in
the provider’s cost report, if the provider seeks payment that it
believes may not be allowable or may not comport with Medi-
care policy (for example, if the provider believes the Contractor
lacks the authority or discretion to award the reimbursement
the provider seeks for the item) . .. .”** Thus, CMS has not
eliminated the Presentment Requirement. Rather, CMS in
effect has transferred the Presentment Requirement from the
appeal rules, where it had jurisdictional significance, to the cost
reporting rules, where it has substantive payment significance.

Under the new cost reporting rule, the provider must “claim
or explain,” i.e., if the provider does not claim payment for an

The PRRB and the
MAC have relied on the
Presentment Requirement
to challenge jurisdiction in
numerous appeals.
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item, the provider must self-disallow. Paragraph (2) specifies
the procedural requirements for a self-disallowed claim by
requiring the provider to “[i]nclude an estimated reimburse-
ment amount for each specific self-disallowed item in the
protested amount line (or lines) of the provider’s cost report”
and “[a]ttach a separate work sheet to the provider’s cost report
for each specific self-disallowed item, explaining why the
provider self-disallowed each specific item (instead of claiming
full reimbursement in its cost report for the specific item) and
describing how the provider calculated the estimated reim-
bursement amount for each specific self-disallowed item.”

Paragraph (3) establishes that whether a cost report claim
is appropriate “must be determined by reference to the cost
report that the provider submits originally to, and was accepted
by, the contractor for such period” unless the provider submits
and the MAC accepts an amended cost report.” Finally, “[i]f the
contractor reopens either the final contractor determination
for the provider’s cost reporting period . . . or a revised final
contractor determination for such period and the contractor
adjusts the provider’s cost report with respect to the specific
item, then whether there is an appropriate cost report claim
for the specific item must be determined by reference to the
provider’s cost report, as such cost report claim is adjusted for
the specific item in the most recent revised final contractor
determination for such period.”

Paragraph (4) sets forth the reimbursement effect of the
provider’s claim by establishing three options for the MAC."*®
First, the MAC must allow reimbursement “[i]f the contractor
determines that the provider’s cost report included an appro-
priate claim for a specific item . . . and that all the other
substantive reimbursement requirements for the specific
item are also satisfied . . . .” Second, the MAC must make an
appropriate adjustment “[i]f the contractor determines that the
provider made an appropriate cost report claim for a specific
item but the contractor disagrees with material aspects of the
provider’s claim . . . .” Finally, [i]f the contractor determines

CMS has converted the
Presentment Requirement
from a PRRB jurisdictional

requirement to a substantive
reimbursement requirement. ...
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that the provider did not make an appropriate cost report claim
for a specific item, the final contractor determination must not
include any reimbursement for the specific item, regardless of
whether the other substantive reimbursement requirements for
the specific item are or are not satisfied.” (Emphasis added.)
Finally, Paragraph (5) provides that if “any party” (presum-
ably the MAC, but, notably, not the PRRB) “questions whether
the provider’s cost report included an appropriate claim for the
specific item under appeal” then the “reviewing entity” (i.e.,
either the PRRB or the MAC for appeals with Medicare impacts
of less than $10,000) “must follow the procedures prescribed in §
405.1873 (i.e., the amended PRRB appeals regulation if the appeal
is filed with the PRRB) or the procedures set forth in § 405.1832
(i.e., the amended appeals regulation if the appeal was filed
initially with the contractor).” Significantly, the reviewing enti-
ty’s determination must be based on the provider’s compliance
with the cost reporting requirements of new Section 413.24(j):

The reviewing entity must follow the procedures set forth
in paragraph (j)(3) of this section in determining whether
the provider’s cost report included an appropriate claim
for the specific item under appeal. The reviewing entity
may permit reimbursement for the specific item under ap-
peal solely to the extent authorized by § 405.1873(f) of this
chapter (if the appeal was filed originally with the Board)
or by § 405.1832(f) of this chapter (if the appeal was filed
initially with the contractor).

This provision evidences, again, that CMS has transferred the
Presentment Requirement from the appeal rules to the cost
reporting rules where it has become a condition of payment.

The Amended Appeals Rule

The rules were amended for PRRB appeals and for appeals
alleging a Medicare impact of less than $10,000 that may be
appealed before the MAC.* Most readers are unlikely to have
an interest or participate in contractor appeals and, therefore,
this article’s focus is the amended rules for appeals before the
PRRB—specifically, amended rule 42 C.E.R.§ 405.1835, the new
rule 42 C.F.R. § 405.1873 entitled “Board review of compliance
with the reimbursement requirement of an appropriate cost
report claim,” and the amended rule regarding CMS Adminis-
trator review of a PRRB decision, 42 C.F.R. § 405.1875(a)(2)(v),
which mirrors the amended cost report and appeals rules.

Section 405.1835

First, CMS amended 42 C.F.R. § 405.1835 by deleting the
Presentment Requirement as a jurisdictional matter. In doing
s0, CMS explained as follows:

Thus, because we would require an appropriate cost
report claim in proposed § 413.24(j), it is reasonable to
eliminate the Board jurisdiction requirement in existing
§$ 405.1835(a)(1) and 405.1840(b)(3) of an appropriate
cost report claim. We note that once this amendment

to the Board appeals regulations becomes effective, this
proposal will facilitate an orderly end to any litigation
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regarding the Board jurisdiction requirement of an ap-
propriate cost report claim.”

Section 405.1873

Next, CMS promulgated an entirely new section, 42 C.FR. §
405.1873, which prescribes in exacting detail the PRRB’s review
of whether the provider complied with the requirements of
Section 413.24(j). Notably, and in stark contrast to current prac-
tice, the PRRB’s findings of fact and law will not be the bases for
dismissing the provider’s claim. Rather, upon issuing its findings
to the parties, the PRRB is required to issue one of four types of
decisions, as discussed below.

The amended appeal rules complement the new cost
reporting rule, Section 413.24(j). Thus, if a provider self-disal-
lows an item, the provider’s appeal request must include “an
explanation of the nature and amount of each self-disallowed
item, the reimbursement sought for the item, and why the
provider self-disallowed the item instead of claiming reim-
bursement for the item.”*

The reader is well advised to carefully review this new rule,
as well as the CMS Federal Register preamble commentary.”* Lest
there be any doubt, Section 405.1873 begins by cross-referencing
the new cost reporting rule Section 413.25(j): “In order to receive
or potentially receive reimbursement for a specific item, the
provider must include in its cost report an appropriate claim for
the specific item (as prescribed in § 413.24(j) of this chapter).”**
Moreover, the new rule mirrors Section 413.24(j)(5) by providing
that if “any party to such appeal questions whether the provider’s
cost report included an appropriate claim for the specific item,
the Board must address such question in accordance with the
procedures set forth in this section.”” In the event a party,
likely the MAGC, raises such a question, the PRRB is required
to “give the parties an adequate opportunity to submit factual
evidence and legal argument regarding the question of whether
the provider’s cost report included an appropriate claim for the
specific item under appeal.” Those accustomed to receiving the
MAC:s jurisdictional check list should be prepared to receive a
Section 413.24(j) cost report check list. The PRRB “must follow
the procedures set forth in § 413.24(j)(3) of this chapter for deter-
mining whether the provider’s cost report included an appro-
priate claim for the specific item under appeal.”?’

Although the Medicare Act and regulations confer broad
authority on the PRRB,? the PRRB’s preliminary procedures are
narrowly prescribed by the amended rule. First, the PRRB must
give the parties an opportunity to submit factual evidence and
legal arguments, on which the PRRB must issue findings of fact
and law based on the provisions of Section 413.24(j)(3);* i.e., the
PRRB’s focus is restricted to the provider’s cost report. Second,
the PRRB’s “specific findings of fact and conclusions of law . . .
must not be invoked or relied on by the Board as a basis to deny,
or decline to exercise, jurisdiction over a specific item or take any
other of the actions specified in paragraph (c) of this section.”*

The Four Types of PRRB Decisions

“Upon giving the parties to the appeal the Board’s written
specific factual findings and legal conclusions (pursuant to
paragraph (b)(1) of this section) on the question of whether the

provider’s cost report included an appropriate cost report claim
for the specific item under appeal, the Board must proceed to
issue one of . . . four types of overall decisions.”* The four types
of decisions are: a hearing decision, an expedited judicial review
(EJR) decision granting EJR,* a jurisdictional dismissal deci-
sion, and a decision deny denying EJR.* Here the rule becomes
somewhat complex, as follows, in further prescribing the PRRB’s
actions regarding each of these four types of decisions:

A PRRB Hearing Decision*

The PRRB’s factual findings and legal conclusions regard-
ing the question of whether the provider’s cost report
included an appropriate claim for the specific item under
appeal must be contained in a PRRB hearing decision.
The regulation is further prescriptive, providing that if the
PRRB finds that the provider’s cost report contained an
appropriate claim, the “decision must also address wheth-
er the other substantive reimbursement requirements for
the specific item are also satisfied . . . ”* If, however, the
PRRB finds that the provider’s cost report did not contain
an appropriate claim, “the Board has discretion whether
or not to address in the Board’s hearing decision whether
the other substantive reimbursement requirements for the
specific item are also satisfied.”*

The PRRB may permit reimbursement under this type

of decision, “but only if the Board further determines in
such final hearing decision that all the other substantive
reimbursement requirements for the specific item are also
satisfied.” Otherwise, it “is not reimbursable, regardless of
whether the Board further determines in such final hearing
decision that the other substantive reimbursement require-

ments for the specific item are or are not satisfied.”**

A PRRB EJR Decision Granting EJR*

The PRRB’s factual findings and legal conclusions regard-
ing the question of whether the provider’s cost report
included an appropriate claim for the specific item under
appeal must be contained in a PRRB decision granting EJR.

If the PRRB finds that the cost report included an
appropriate claim for the specific item under appeal,
“the specific item is reimbursable in accordance with
Medicare policy, but only to the extent permitted by the
final decision of a Federal court pursuant to the EJR pro-
visions of . . . the [Medicare] Act....”® Otherwise, the
item is not reimbursable unless the PRRB’s findings “are
reversed or modified by the final decision of a Federal
court...” and “[o]nly to the extent otherwise permitted
by the final decision of a Federal court pursuant to the
EJR provisions of [the Medicare Act].™

A PRRB Jurisdictional Dismissal Decision*?

The PRRB’s factual findings and legal conclusions
regarding the question of whether the provider’s cost re-
port included an appropriate claim for the specific item
under appeal must not be contained in a PRRB juris-
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dictional dismissal decision. The PRRB may not permit
reimbursement under this type of decision.

A PRRB EJR Decision Denying EJR*

The PRRB’s factual findings and legal conclusions
regarding the question of whether the provider’s cost re-
port included an appropriate claim for the specific item
under appeal must not be contained in a PRRB decision
denying EJR. If the PRRB conducts further proceed-
ings, the PRRB’s factual findings and legal conclusions
regarding the question of whether the provider’s cost re-
port included an appropriate claim for the specific item
under appeal must be included if EJR is granted and
must not be included if there is a jurisdictional dismissal
decision or a decision denying EJR.

The rule also prohibits the PRRB from issuing specific types

of decisions, orders, and other actions. Thus, if the PRRB finds
that the cost report did not include an appropriate claim for
the specific item under appeal, the PRRB may not, based on
that finding, deny jurisdiction over the item, decline to exercise
jurisdiction over that item, or impose sanctions (including the
sanctions specified in 42 C.E.R. § 405.1868(b), (c), or (d)) except
as provided in 42 C.E.R. § 405.1873(f).** Further, without regard
to the PRRB’s findings whether the cost report included an
appropriate claim for the specific item under appeal, the PRRB
may not:

(I) Deny jurisdiction over the specific item under appeal,
based on (in whole or in part) the absence, in the final
contractor determination or Secretary determination
under appeal, of an adjustment, revision, correction, or
other change to the specific item under appeal, or the
lack of a particular determination by the contractor or
the Secretary regarding the specific item. Exception: If
the provider’s appeal of the specific item is based on a
reopening of such item (pursuant to § 405.1885) where
the specific item is not revised, adjusted, corrected, or
otherwise changed in a revised final contractor or Sec-
retary determination, the Board must deny jurisdiction
over the specific item under appeal (as prescribed in §$
405.1887(d) and 405.1889(b));

(I) Decline to exercise jurisdiction over the specific item
under appeal, based on (in whole or in part) the absence,
in the final contractor determination or Secretary deter-
mination under appeal, of an adjustment, revision, cor-
rection, or other change to the specific item under appeal,
or the lack of a particular determination by the contractor
or the Secretary regarding the specific item; or

(III) Take any of the actions set forth in § 405.1868(b),
(), or (d), impose any sanction, or take any other action
against the interests of any party to the appeal, except

as provided in paragraph (f) of this section, based on

(in whole or in part) the absence, in the final contractor
determination or Secretary determination under appeal,
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of an adjustment, revision, correction, or other change to
the specific item under appeal, or the lack of a particular
determination by the contractor or the Secretary regard-
ing the specific item.*

CMS Administrator Review

The final decision of the PRRB is subject to review by the CMS
Administrator.* The applicable rule, 42 C.E.R. § 405.1875(a)(2)
(v), was amended to provide that the decision of the Admin-
istrator “will address, the Board’s specific findings of fact and
conclusions of law in such hearing decision or EJR decision . . .
on the question of whether the provider’s cost report included
an appropriate claim for the specific item under appeal (as
prescribed in § 413.24(j) of this chapter).” Thus, this review is
focused on the cost report.

Comments
In furtherance of the professed interest of eliminating jurisdic-
tional disputes regarding the Presentment Requirement, CMS
has linked the cost reporting and the appeal rules. As noted
in this article, a dramatic shift has taken place during the past
quarter century from the broad appeal rights the Supreme
Court recognized in Bethesda to what, in a very practical
sense, has become a game of “gotcha” in which one misstep can
result in forfeiture of appeal rights and Medicare payment. The
procedural requirements for asserting and pursuing an appeal
are reminiscent of the long-abandoned Common Law Forms
of Action, in which the “form” of the action outweighed the
substance of the cause of action.” Cost report filing require-
ments essentially have become conditions of payment, and
thus CMS may deny payment to a provider who fails to satisfy
such procedural requirements even if substantive requirements
have been satisfied. This amendment reflects a major paradigm
shift, effectively devoting the resources of PRRB more greatly
to resolving the question of “what did the provider claim, and
when did the provider claim it?”

Further, the amended rules ignore the provider’s right
under 42 U.S.C.$§ 139500(a) to appeal the final determination
of payment, which typically occurs upon issuance of an NPR
several years after the cost report is filed. In effect, to use a
baseball analogy, the batter is being required to swing before the
pitcher throws the ball. Indeed, in order for a provider to appeal
unlawful CMS action, the amended rules require a provider to
be aware of the action. Frequently, however, providers do not
possess this knowledge. One example is the litigation success-
fully challenging the Rural Floor Budget Neutrality Adjustment,
in which greater than 2,200 hospitals nationwide filed appeals
culminating in Cape Code Hospital v Sebelius.*® A second wave
of hospitals filed appeals after CMS settled the litigation.*” A
precious few hospitals would have recovered the payment to
which they were entitled had they been required to include this
item in their cost reports, since most hospitals did not and could
not be aware of this issue when they filed their cost reports.

Historically, a provider would seek assistance from its legal
counsel or consultant upon receipt of the final determina-
tion, typically the NPR. Under the new Section 413.24(j) rule,
however, the scope of the appeals process, in large part, will
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begin with, and will be determined by, the cost report filing.

To ensure effective appeals, assistance from legal counsel may
be required at the earlier cost report filing stage rather than the
later NPR date. Like the new rules or not, the fact is that they
apply to the provider’s fiscal year beginning January 1, 2016.
Providers, along with their legal and consulting representatives,
are well advised to comply with the new cost reporting require-
ments to assure that payment is made for all items desired and
that appeals are preserved for items that the provider is prohib-
ited from claiming. @
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