U.S. DEPARTMENT OF LABOR
ANNOUNCESNEW OVERTIME REGULATIONS

On April 20, 2004,the U.S. Department of Labor (“DOL") issued its new regulations
which significantly change the aiteria for determining saaried “white ollar” overtime
exemptions under the Fair Labor Standards Act (“FLSA™). According to the DOL, the sixty-one
pages of new regulations will expand owertime digibility for 6.7 million workers, including 5.4
million workers who will be guaranteed owertime for the first time becaise their salaries are
below the increased minimum salary level. The regulations are scheduled to take dfed August
21, 2004.

Background

Generdly, the FLSA requires employers to pay overtime wages for those hous worked
in excessof forty (40) in awork week. Certain employees are deemed exempt from overtime,
including those employees performing exeautive, administrative, or professonal work; outside
salespersons; and certain computer employees. To be considered exempt, those cdegories of
employees must be compensated above the defined “minimum salary level” and be paid ona
“salary basis.” With the exception d computer employees (which the statute itself defines),
exemptions are defined in the DOL regulations. Thaose definitions have not been significantly
revised since 1954.

Summary of Major Changes

The new regulations contain many substantive danges, including the foll owing:

1. Clarifying the exeautive, administrative, professonal, and ouside salesperson
exemptions with more predse language, definitions, and examples.

A. Anexempt exeautive enployeemust (1) be paid a salary of $455 mr week, (2) have
the primary duty of the management of the enterprise or a recognized department or
subdvision, (3) customarily and regularly direa the work of two ar more employees,
and (4) have the authority to hire, fire, promote, etc., or where such recommendations
concerning hiring, firing, promoting, etc. are given particular weight.

B. An exempt administrative enployee must (1) be paid a salary of $455 pr week,
(2) have the primary duty of performing office or non-manual work directly related to
the management or general business operations of the anployer or the employer’s
customers, and (3) customarily and regularly exercise discretion and independent
judgment.

C. Anexempt leaned professona employeemust (1) be paid a salary of $455 per week
and (2) have the primary duty of performing office or norrmanual work requiring
knowledge of an advanced type in afield of scienceor leaning customarily acquired
by a prolonged course of spedalized intellecual instruction, a a cmbination d
intellecua instruction and work experience An exempt credive professonal must



(1) be paid a salary of $455 @r week and (2) perform the primary duty of work
requiring invention, imagination, aiginaity, or talent in a recognized field of artistic
or cregtive endeavor.

D. An exempt outside salesperson must (1) perform the primary duty of making sales or
obtaining orders or contracts for services or for the use of fadlities for which a
consideration will be paid by the dient or customer, and (2) be astomarily and
regularly engaged away from the employer’s place of business

2. Increasing the minimum salary required for an exeautive, administrative, or professonal
exemption from $155 @r week (or $8,060 fr year) to $455 @r week (or $23,660per
yeda). An employeepaid lessthan the new minimum salary will automaticdly be digible
for overtime pay. This has the dfect of expanding overtime digibility for low-level
supervisors, such asretail store and restaurant asgstant managers.

3. Allowing pay deductions from salaried employees for a full-day disciplinary absence,
i.e., ore-day unpaid suspension (in addition to the other salary deductions already
authorized in the regulations) withou adversely affeding exempt status. In addition, the
new regulations expand the safe harbor that prevents the lossof the overtime exemption
for either isolated or inadvertent deductions in pay. The exemption is lost only if a
pattern or pradice of improper deductions exists.

4, Making it easier to classfy as exempt highly-compensated employees earning over
$100,000annually (including base salary, commissons, and nondiscretionary bonuses).
To qualify as exempt, these enployees must (1) be paid at least $455 per week in base
saary, (2) perform office or nonrmanual work, and (3) customarily and regularly perform
one or more of the job duies required for exeautive, administrative, professond
employees, ouside salespersons, or computer employees.

These new regulations do nd address the Family Time and Workplace Flexibility Act, which
remains pending in Congress

Further Information

It is likely that the new regulations will be subjed to legal challenge, and we will keep
you pcsted onthe latest developments. Nevertheless the new regulations may require revising
current job descriptions and/or reclassfying some enployees overtime status. We ae available
to asgst you in complying with these mgor changes. Please dired any questions to Sean Crotty
at (313 4657336 @ scrotty@horngman.com.
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